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of Miss Ida M. Tarbell of certain rights, plates, etce., of her
"Life of Lincokn":

We have noted the wvarious letters of lir. Selden
Bacon, attorney for liss Tarbell, to yourselves or to your lr.
Lanier, dated respectively September 27th, October 1lth, Octo-
ber 15th, October 27th and November 3rd, 1909, and copies of
your replies tc some of lir. Bacon's letters. Reserving for
further censideration and action certain corments upon our-
selves nade by Mr. Bagon in his letters of Octeber 27th and
November 3rd, we c-press ourselves as follows in the nmatter
of the subscription book rights in the "Life of Lincoln":
The agreement with MeClure, Phillips & Co. made by Miss

There seems to us to be nothing in Mr. Bacon's sugrestion that
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the provislon relating to a pew subscription editien is in-

volved in the present inquiry; such new submcription edition is

lefined as one "to contain added new material by the said
author", and we have received no such adled new naterial, not

has any suggestion respecting same ever come to us. The sub-

scription edition is identinml in all respects with one intended

to be published, and

Referring to the purchase frem you by or on behalf

Tarbell "years ago" is dated and was executed Pebruary 6, 1207.

CaBLE ADDRESS!:
“Aippecame.New York
TererPHONE NUMBER:
372 GraMERCY.

Lonpoon OFrFice:
186 OXFORD STREET,WEST
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actually published and sold, under the terms of the agree-
ment of February 6, 1907. We are advised also that there
is nothing in the nature of a questien as to ir. Bacon's
query "whether more than the original subseription
editlen could be put out under this comntract by the pub-
lisher witheut royalty to Miss Tarbell"; that is to say,
Higs Tarbell's agreement that the "subscription (four-
volume) edition of this work is %o be exempt from royalty"
referred to a speeies of binding and make-up, and not to
any puruoulrm of cepies, or to the number of
coples printed and bound at any particular Jate.

Passing, then, to the main peint of Mr. Bacon's
objedtion, which is, as we understand it, that the con-
tract betwpen Miss Tarbell and McClure, Phillips & Co. was
terminated by our assigiment thereof to yourselves, and
that therefore we cannot claim that ene teru of such
coniract survives in our favor "shen all the rest of the
contract 1s abrogated";~while it is of course only a
natier between yourselves and ourselves, w wish first
to recall the circumstances that, when we began to dis-
cuss the transfer to yéu of our book business or of the
uanagerent theMeof, we called your attemtion to the fact
that some of our contracts with authors were by their
terus not assignable. twhen we finally came to terms, it

was agreed only that we should try to procure the consent

of authors to assigments in casos where such sonsent was
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necessary., In the final arrangerment also, the subserip-
tion book business was expressly reserved bu us both
generally and also as to the "Life of Lincoln". We alse
assigned to you our rights other than subscription book
rights. Miss Tarbell's express consent was, we believe,
never chiained. Her implied ani equally bdidding assent
has, however, been fully evidenced by the receipt

Jrom you of royalties upen the s2le of the book, cam=
puted in the manner provided by her contract «ith MeClure,
Phillips & Co.; and, still more definitively, by her
consaumated negotiations gith vou for the purchsse of
@ertain plates, rights, ete. of and in the "Life of
Lincoln".

On the way b, let us point out that we are
not oblivious of the fact that Miss Tarbell's negotiations
with you di1 net concern us nor our subseriptiem rights,
and also that you was not concerned in our arrangerents
with Miss Tarbell regspecting those subscription rights.
e are glad to contibute to the 1iscussion, however, in
the interest of cettinz the matter set forth fully and
fairly by all persons having any relation to the cir-
cumstances. WFe state the following as our view of the
matter and, But for his retainer as attorney for liss
Tarbell, we should be perfectly willing to let ilr. Bacon
state whether or not our position is legally and technic-

ally correct.
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Mr. Bacon's letter of Septerber 27, 1909 and

his earlier negotiations, as far as we have been in-

formed of the sare, concerned the purchase by Miss

Tarbell from Doubleday, Page & Co. of certain plates

and rights. If Miss Tarbell's contract with McGlure,

Phillips & Co. was not assignable, ought she not to have

dealt with KcClure, Phillips & Co. respecting these

prlates and rights? Be this as it may, she hos not decne

30, but has dealt direct with Doubleday, Page & Co.,

overl ooking McClure, Phillips & Co. except as to what

is "practically a quit-clain deed"; nay, further, she

has even agreed to pay to noubleday, Page & Co. (not

to MeClure, Phillips & Co) a price that her attornmey,

with considerate self-repression, denominates "exorbitantr.

We yield nothing to Mr. Bagon in courtesy, and yet - we

trust wo are wrong in thinking this - and yet it geeums

to us that, in recognizing a valid title in Doubl eday,

Page & Co., Miss Tarbell must also concede that the con-
tract is asgignable, or at least must be deemed to have
ratified the assignuent of 1t. In eithoer case, it seams
to us Doubleday, Page & Co. got what thoy purported to
get, and S. 5. MeClure Co. retained what it purported

to retain. Can Miss Tarbell ratify or confim or dondone
(e=11 it what you will) the assigmment for the purpose of
buying back gme piece of property that she sold to KcClure,

Phillips & Co., and disavow the assignment and impugn the



Areiqi] Jans|jad 8681100 Ausyba||v ‘v¥6T-068T ‘U0NILBII0D |[8g el ‘A Bpl 8yl "TT0Z ‘abew] [enbiq

.

-5 -
assignability ~s te the gther peice of property? Ve
don't see hows It seems to us that she is doing that
repugnant deed of which we were accused, a\nd that the
situation is by her "regarded a3 leaving that one term
surviving in favor of (Miss Tarbell) when all the rest
of the contract is abrogated".

In other words, Miss Tarbell, whether as a matter of
business or ag a m2'ter of law, cannot use the non-
assignability of the comtract both asg a sword and as a
shigld., If she has, by her conluct, confirmed the
assigment to yourselves of a part of the contract, she
cannot contrariwvise set up the breach of the covenant
not to assign 2s a reasonvhy #e should meekly permit her
to carry away, without consideration paid, the balance
of the contract definitely retained by us. As lr. Bacon
says, the convenant not to assign is morely one term of
the contract, to which we should ad! that it is more of
a collateral agreement that a part of the agreement
itslef, in that, if the assignability feature be expressly
or implic-1ly waived, the contract itself remains in full
force and binding upon Miss Tarbell, upon yourselves as
to the portion of the contract that you have taken over
with Miss Tarbell's assent, and upon ourselves as to the
balance thereof. lMiss Tarbell has elected to regard the

book richts (other than the subscription book rights)

and the royalty feature of the contract as definitely
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assigned to yourselves, and she cannmot therefore clainm
that the remainder of the contract has in some fashion
expired or been abrogated.

You are at liberty to show this lotter to
Mr. Bagon or Migs Tarbell, if you so-desire, and, of
course with vour coasent, we shall be glad to let them
look at the varlous understandings and correspondence
betwecn you and us upon this subject. If lir. Bacon
or liiss Tarbell degires a conference on this subject, we
shall be glad to arrange to attend or be represented.

Truly yours,

(o WMot A R
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